2 of 2011 and despite expressions of support by Barack Obama's administration -the treaty has not been transmitted to the Senate for its advice and consent. This example forms part of a clear pattern: The United States either does not ratify human rights treaties or does so many years, or even decades, after a treaty has been adopted by the United Nations or elsewhere.
When it does ratify, the United States attaches reservations, understandings and declarations to its ratification. 1 The USA's practice of non-ratification or only conditional ratification has a history that stretches back to the very first days of the international human rights system. Dulles' 1953 announcement of a no-treaty policy in the human rights field. 3 Existing accounts have documented a deeply rooted skepticism in the USA towards any proposals that appeared to intrude upon the principle of national sovereignty. The new concept of human rights was perceived among many as particularly intrusive. As pointed out by several historians, racism was at the heart of the problem as the many discrepancies between the UN commitment to human rights and existing domestic laws and practices made the USA vulnerable for criticism by foreign governments. This was especially challenging as domestic advocacy groups quickly turned to the UN to contest Jim Crow laws and demand effective federal intervention to stop lynching. 4 Furthermore, as Carol Anderson has pointed out, neither Harry S. Truman nor Dwight D. Eisenhower, the two presidential incumbents in the period, were personally committed to creating a strong system for international human rights protection. In general terms, both felt a need to placate racist and isolationist sentiments at home in order to secure support for their domestic and international political programs. 5 This article adds another important element to the discussion -the constitutional dimension. Most accounts of US human rights policy in the period concerned mention the view that it would be unconstitutional for the United States to ratify a human rights treaty.
Constitutional arguments are generally regarded as being exaggerated or squarely unfounded, often advanced in order to conceal isolationist and racist impulses. In line with such a view, the USA's reluctance to enter into binding obligations is often interpreted as an expression of 'hypocrisy'. 6 This article takes a different perspective. It explores how the US government grappled with potential challenges arising from the US Constitution, and the international and national contexts in which these discussions took place. As will be shown, government officers quickly agreed that the Constitution did not prohibit or limit the United States' ability to ratify a human rights treaty. Ratification would not threaten the US Bill of Rights.
However, it might expand the legal authority of the federal government, and courts might subsequently base their decisions on the treaty itself, without waiting for legislation that would bring domestic laws in line with the treaty. As the drafting of the international bill of rights progressed, it became clear that rights of very different character could be included in the treaty. The end result in the USA, it was assumed, could be a series of changes in domestic laws, some probably unforeseen at the time of ratification, along with changes in balances of power between different levels and branches of government. Whether this was desirable was a matter of diverging opinions. But, it put US negotiators in a very difficult position at the UN. Much has changed since the late 1940s and early 1950s -both within the USA and in the international political landscape. However, although today there may be less reason to expect sweeping changes in US domestic laws or power relations as a consequence of treaty-ratification, the structural mechanisms discussed in this article continue to prevail. 
A Legally Binding or Aspirational International Bill of Rights?
Wartime rhetoric and diplomatic efforts by US representatives had played an important role in placing human rights on the agenda of the international conference that created the United Nations in June 1945. Addressing the conference, US President Harry S. Truman pledged the USA's support for an international bill of rights. This bill, he had declared, would become 'as much a part of international life as our own Bill of Rights is part of our Constitution'. 8 This was no small promise. When the UNCHR began its operations, however, the United States soon experienced problems in terms of providing global leadership in the human rights field.
One of the main problems was related to the legal form of the future international bill of rights.
Compared to the other governments represented at the UNCHR, the United States went to great length to arrive at a coordinated government policy. The interdepartmental Subcommittee on Human Rights and Status of Women (S/HRW; hereafter 'the interdepartmental committee') was established in September 1946 to prepare US human rights policy. Chaired by the Department of State, the committee consisted of representatives from the departments of the Interior, Justice and Labor, along with the Federal Security Agency, some being represented by more than one person. 9 By October 1947, thirteen months after it had started working, it had held about fifty meetings and produced more than 150 documents. 10 The Interdepartmental Committee on Social Policy (ISP) regularly reviewed the interdepartmental committee's conclusions, but top officials generally appear to have been little involved in the day-to-day discussions on human rights. They were, of course, involved when instructions and policy papers needed to be approved (or rejected).
President Truman's personal engagement in UN human rights issues was limited, but Eleanor
Roosevelt who represented the USA at the UNCHR until early 1953, and also served as its chairman for many years, kept in regular contact with him. Their contact strengthened the prestige of the field within the administration, probably contributing to upholding a highprofile US participation in the UNCHR long after the domestic debate had turned negative.
The interdepartmental committee addressed a wide range of problems -some of a political nature, others of a diplomatic, philosophical or legal nature. Difficulties involved in navigating, understanding and agreeing on the complex issues arising from the international bill of rights resulted in repeated and sometimes confused and prolonged discussions.
Reviewing the many implications of the question of legal form was a most demanding challenge. In the mid-1940s, the question of promulgation, or legal form, was an abstract issue for most of the proponents of the international bill of rights both within the United States and internationally. This is not surprising. Human rights was but one of many fields that were the focus of international lawmaking after the Second World War. International law would undergo a dramatic development in scope and detail, but at the time major issues relating to international lawmaking were still unsettled, including issues such as the status of reservations to international treaties. 11 Furthermore, agreeing simultaneously on which rights to include and the legal form of the international bill of rights created very complex discussions. This complexity had previously led both The interdepartmental committee's initial position was to draft an aspirational declaration covering a wide-raging body of rights, followed by one or more conventions, possibly dealing in a 'piecemeal' fashion with the rights outlined in the initial declaration. 15 Accordingly, the United States suggested to the UN that a human rights declaration should include rights that were already familiar from the US Constitution's Bill of Rights -the rights to freedom of speech, information, religion and property, as well as procedural rights, the right to citizenship and the right of citizens to participate in their government. Moves towards greater emphasis on government responsibility for individual welfare were well underway within the United States as a result of the political responses to the Great Depression and the Second World War itself. 16 The US proposals reflected this ongoing expansion of the concept of rights through their suggested inclusion of social rights, such as the right to employment and social security, along with the 'right to enjoy minimum standards of economic, social and cultural well-being'. 17 Among the proposals presented to the UNCHR, however, were the kernels for both a declaration and a covenant. Like Humphrey, the United Kingdom favored adopting the international bill of rights as a legally binding treaty. A very important difference, however, was that the UK proposal was more limited in scope, containing only civil and political rights. 18 Before the 1947 summer session, it had become clear to the Department of State that 'a strong movement' had developed within the UNCHR 'for the immediate undertaking of a Convention'. Out of a desire to avoid the embarrassment of finding itself belonging to a minority, the United States decided to go along with the proposals for a convention, in addition to the proposed declaration.
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Why did the USA hesitate to support the drafting of a human rights covenant?
Discussions in the interdepartmental committee had highlighted several arguments against the treaty approach. First, drafting a legally binding treaty was seen as being more complicated, as it would require 'much time' and could only result in a treaty with a 'very brief list' of rights. 20 The treaty approach to the international bill of rights also raised the question of whether the US Constitution limited the power of the government to make treaties in a way that applied to this specific case. The question of constitutional limitations on the treatymaking power was well known to many of the government lawyers involved. But, as with almost any group of lawyers, their interpretations of the relevant legal principles varied, which initially caused some problems. Two problems were discussed at some length.
The first of these was whether human rights were a subject 'of international concern'.
In an obiter dictum -that is, a non-binding observation -the US Supreme Court had earlier held that, in addition to the requirement that it not violate any specific prohibitions set out in the Constitution, exercise of the power to make treaties was permitted only in relation to questions of international concern. 21 In the committee, Marjorie Whiteman, who represented the Department of State Office of the Legal Adviser, argued that the question of whether human rights were a subject 'of international concern' had to be answered from the standpoint of the United States. The fact that human rights had been included in another treaty, the UN Charter, did not in itself make such rights an appropriate subject for a treaty to be entered into by the United States. 22 In her view, the question had to be assessed 'in the light of the substantive articles to be included in the Convention'. 23 Accordingly, a final decision on whether the federal government could ratify such a treaty would have to wait until the actual text of the treaty had been finalized. For Herzel Plaine of the Department of Justice and the majority of the interdepartmental committee's members, the litmus test was whether the subject matter of the treaty was 'appropriate' for incorporation in an international agreement, which was a much more generic judgment. 24 The committee decided to work under the presumption that the issue of human rights was a question 'of international concern'. The second problem was whether there existed a body of 'state rights' that made ratification of the treaty unconstitutional. This problem was considerably more difficult than the first. Many of the rights that were discussed for the international bill of rights concerned policy areas that were within the jurisdiction of each of the USA's forty-eight constituent states. The states' rights problem was related to the doctrine of 'dual federalism' and what legal scholar Edwin Corvin had described as the 'once strongly held theory that the "reserved powers" of the States, or an inner core thereof, stand on a level with the constitutional powers of the National Government'. 25 The Supreme Court, however, had already rejected the claim that the Tenth Amendment limited the treaty-making power of the federal government on numerous occasions. 26 In the light of this, it is somewhat surprising that the minutes of the interdepartmental committee reveal uncertainty as to whether there existed a body of states' rights that could make ratification of a human rights treaty unconstitutional. Marjorie
Whiteman, however, argued forcefully against such a view. According to her, there could be no doubt that as long as the treaty in question dealt with a subject of an international character and did not run counter to an express prohibition in the Constitution, the United
States could ratify it. 27 This was probably not equally clear to all of the other members of the committee, however, as the minutes still referred to 'some doubt' expressed over areas where the 'State alone has legislative power to afford protection'. 28 
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In early October 1947, the interdepartmental committee concluded that the federal government possessed the constitutional jurisdiction necessary to ratify a human rights treaty. 29 And, although some highly critical lawyers representing the American Bar Association later claimed it would be 'unconstitutional' to ratify a human rights treaty, most legal scholars seemed to agree with the conclusion that the federal government could lawfully become party to a human rights treaty. Whether it was desirable was a very different question, and one that the committee had barely begun investigating at this point. Here they faced a more complex set of challenges of both a legal and political nature.
Once ratified, a treaty becomes the 'supreme law of the land' according to the second paragraph of Article VI of the Constitution, which reads:
This Constitution and the laws of the United States which shall be made in pursuance thereof;
and all treaties made, or which shall be made, under the authority of the United States, shall be the supreme law of the land; and the judges in every State shall be bound thereby, anything in the Constitution or laws of any State to the contrary notwithstanding.
This supremacy rule had two important effects. Secondly, once ratified, courts could on many occasions apply the provisions of a treaty in their judgments, without waiting for national legislation to guide their interpretation of it. In essence, this meant that a treaty embodied the potential of shifting domestic power balances: ratification might enhance federal jurisdiction over subject issues previously reserved for the constituent states, and enhance the power of the courts at the expense of legislators. As we shall see, some saw in this the potential for positive changes within the United States. Others saw problems of various kinds -from negative effects upon the USA's international prestige to undesirable political outcomes within the United States itself.
Entering into these more detailed discussions, members of the interdepartmental committee seemed unprepared, even surprised, over the possible effect of a future human rights covenant upon domestic laws and practices. Accordingly, when participating in drafting the covenant, the main question for the US government became whether the existing balance of power between the federal level of government and the constituent states, and between the legislative and judiciary powers, could and should be retained. The 'could question' was a legal one, while the 'should question' was one of constitutional policy. The political interests of the involved agencies and the personal convictions of government officers and external advisers weighed in heavily on the latter question. In the evolving discussions, however, the 'could' and 'should' questions were all mixed up. This was true for discussions both within and outside the government.
Proponents and Adversaries of Expansion of Federal Jurisdiction
By the late fall of 1947, the interdepartmental committee members were working from the presumption that depending on which rights were eventually included in the treaty, ratification would to a varying degree involve an expansion of federal jurisdiction at the expense of the states. The committee identified two possible strategies that might help circumvent the problem of state and federal jurisdictions. The first was to pay close attention to the proposed rights in order to minimize inconsistency between the future human rights covenant and existing federal and state laws and practices. The committee therefore considered in details the relevant domestic laws and practices for every proposed right. The other strategy the committee came up with was to include a federal-state clause in the covenant. 31 This was seen as a realistic option given the existence of a similar provision in the 1946 Charter of the International Labour Organization (ILO). The ILO provision made clear that a convention 'which the federal government regards as appropriate under its constitutional system, in whole or in part, for action by the constituent states' was to be referred to the states for enactment of legislation or other action. The federal government would only be obliged to carry out periodic consultations with local authorities and report to the UN secretary-general on the status of treaty implementation. 32 The interdepartmental committee anticipated that the inclusion of a federal-state article would shield the United States from international criticism in relation to legislation and practices at the sub-federal level that were inconsistent with the terms of an international agreement. Such a clause would also be helpful in convincing the Senate to support ratification of the covenant. Department of State officers argued that a federal-state clause would help avoid 'a tremendous political struggle'. 33 However, the committee discussions also brought to the surface various arguments against such a clause. One was that few countries shared the concerns of the United States in relation to this issue. Committee members therefore expected that inclusion of a federal-state clause would make it more difficult to secure international acceptance for the bill of rights. 34 Another argument related to US pressure groups. The representative from the Department of Labor warned the committee that if the decision was made to push for a federal-state clause in the human rights covenant, this could be expected to disappoint US NGOs. 35 Such a development was seen as undesirable in view of the need to retain domestic support for an active US role in the new world organization.
Department of State representatives turned out to be the most active proponents for a federal-state clause, whereas representatives from the departments of Labor and Justice advocated taking on the domestic political fight to achieve ratification of a treaty without the federal-state clause. 36 These divergences in opinion should be interpreted with some caution.
It is not necessarily the case that the disagreements marked clear differences of opinion between the various departments. The relevant discussions took place within the context of an interdepartmental committee, in a process aimed at sorting out the issues involved and during early strategic discussions. The sources utilized do not reveal the extent to which the views expressed were cleared with top officials. 37 Nevertheless, there is some basis for speculation as to the reasons for the diverging views. The interdepartmental committee pointed out in the summer of 1947 that ratification of a human rights treaty might 'help overcome any constitutional problems that might stand in the way of improving our national legislation on civil liberties'. 41 The Department of Justice therefore may have seen the covenant as providing a favorable platform for domestic General at this point. Instead, it continued to study the implications of the specific proposals of the draft convention. 43 The committee thereby chose to abstain from an authoritative legal opinion on the complex issues they were struggling with.
The departments' diverging instincts on the covenant were illustrated six months later further complicated by the supremacy clause of the Constitution. As we shall see, a similar situation developed in the UNCHR on the implementation article: the USA asked for formulations that might help circumvent a particular problem, and were met by lack of understanding and arguments that such formulations would unnecessarily reduce the strength of the future treaty.
Might a human rights treaty lead to a rapidly evolving case law?
In line with the discussions over a declaration or a covenant, some UNCHR commissioners pursued the strongest possible wording on national implementation. For example, at the December 1947 UNCHR session, the Working Group on the Question of Measures of Implementation recommended that for states that had a constitutional system that permitted the 'immediate application' of treaties, this solution for implementation 'should certainly be adopted'. 49 The United States, on the other hand, promoted with increasing vigor a special provision that would strengthen legislative control over federal and state courts' application of the covenant, the so-called non-self-executing provision. The supremacy clause of the US Constitution made many treaties self-executing, which meant that courts in principle were obliged to consider treaties when deciding a specific case. What might transpire was a case law that developed faster than would have been the case without the treaty, a development sometimes called 'judicial activism' to signal the centrality of the political views of some judges upon their decisions. The main challenge with the human rights covenant in this respect was its very general wording: how could one possibly predict how judges would interpret its provisions, both immediately after its ratification and also in the longer term?
Initially, this caused little concern among the members of the interdepartmental committee. Article 2 of the draft covenant made clear that each ratifying state was obliged to ensure that its 'laws secure to all persons under its jurisdiction ... the enjoyment of these human rights and fundamental freedoms'. 50 Reporting home in May 1948, the US delegation pointed out that a major accomplishment was the covenant-drafting committee's acceptance of the US proposal for Article 2. This article's first part now read:
Every state party hereto undertakes to ensure: (a) Through adequate laws and procedures to all individuals within its jurisdiction, whether citizens, nationals, persons of foreign nationality or stateless persons, the rights and freedoms set forth in part II of this Covenant, and further undertakes that such rights and freedoms where not now provided under existing laws and procedures be given effect in its domestic law through the adoption of appropriate laws and procedures. 51 In the eyes of the US delegation, the reference to the need for national legislation to implement the covenant made the whole covenant non-self-executing. 52 Further strengthening this impression, the UNCHR Drafting Committee agreed to insert a footnote to its report, making clear that the 'Covenant is not self-operative'. 53 The UNCHR, concentrating on finishing the draft declaration, forwarded the draft covenant to the UN Economic and Social Council (ECOSOC) without changes. 54 US government officers grew increasingly worried over domestic implementation issues. In the late fall of 1948, the interdepartmental committee decided that explicit reference should be made in the covenant itself to the fact that it was not intended to be a self-executing treaty. The increasing uneasiness was due to both internal discussions and external pressure. Internal government discussions had revealed uncertainty over how domestic courts would interpret the covenant if it were ratified by the United States. The interdepartmental committee now held that it was extremely difficult to foresee 'the effect of the present Covenant on existing law in all circumstances'. 55 According to the minutes of its meetings, the new Article 2 should read: 'Every State party hereto, recognizing that this covenant is not intended to be self-executing, undertakes to ensure, through the adoption of adequate laws and procedures, the rights and freedoms set forth in this covenant'. 56 This was in line with advice given by external advisers. Earlier that year, Harvard professors Manley O. Hudson and Zechariah Chafee, Jr., had advised the Department of State that insufficient attention was being paid to the US constitutional system. 57 Hudson found the existing formulation in Article 2 to be 'highly unsatisfactory'. The draft covenant declared a series of rights in absolute form. In his opinion, by depending on a single statement to reduce the obligations imposed by the treaty to an obligation to legislate, the draft opened for a development whereby the Supreme Court over time would overlook this article and apply the other provisions regardless. 58 The uneasiness of the interdepartmental committee was also caused by the legal community's growing interest in the UN's human rights efforts. Opinions were increasing in volume and intensity, and a number of critical articles and editorials had been published in the American Bar Association Journal. 59 Furthermore, taking an opposite position, some lawyers and pressure groups were invoking the human rights provisions of the UN Charter in domestic court litigation. Thus, the dynamic potential of international human rights instruments was already being tested in US courtrooms. The background for this was that the establishment of the United Nations had created new opportunities for African-American organizations to pressure the US federal government to act on the economic and social problems of the USA's black population and challenge state tolerance of the practice of lynching, segregationist policies and other discriminatory practices. Both the nondiscrimination principle and the social-justice formulations of the UN Charter stood in stark contrast to the everyday experiences of the non-white population of the United States. With the Charter in hand, pressure groups did not want to wait for the promised international bill of rights.
African-American pressure groups had participated in lobbying efforts directed at the Department of State during the late war years, including during the establishment of the United Nations. Now they petitioned the United Nations, claiming that the human rights formulations of the UN Charter provided the UNCHR with the power to review these. 60 In the spring of 1947, the Commission responded to these and many other petitions by declaring that it did not have the competence to engage in individual cases, a decision that was highly criticized both in contemporary and in more recent scholarship. 61 None of the petitions were put on the General Assembly agenda. They did, however, receive wide publicity within and outside the United States.
Parallel to petitioning the UN, the National Association for the Advancement of the restrictive covenants could not be enforced. 66 Thus, the complaint was decided in favor of those who had been evicted from their properties, but the decision was not based on the human rights provisions of the UN Charter. Attempts to utilize UN human rights efforts in domestic courts were hotly debated within the legal community at the time. 67 In hindsight, both legal historians and historians of human rights have concluded that international pressure on the United States was a major factor behind the Truman administration's support for several desegregation lawsuits. Some have also argued that the development of international human rights helped convince the US Supreme Court to expand the US Constitution's protection of individual rights. 68 The Supreme Court itself, however, With the Declaration completed, some commissioners sought to include social and economic rights in the legally binding instrument as well. The UNCHR therefore asked the UN Secretariat and the governments of UN member-states to prepare and discuss appropriate articles. 70 For the US government officers, the wider the scope of the draft covenant, the more difficult it became to foresee its possible domestic effects, which made it more important to include formulations that could persuade the Senate that the covenant would not disturb domestic political power balances. Attempts to secure UNCHR support for a federal-state clause and a non-self-executing provision, however, revealed several problems.
First of all, although US representatives regularly argued the opposite both within the UNCHR and domestically, the United States could ratify a treaty without a federal-state clause. Such a clause was expedient politically, however, as the Senate held the upper hand in When consulted on the ongoing drafting of the human rights covenant, he proffered the view that 'something like' the federal-state clause was 'desirable' as it would be 'unwise' for the federal government to attempt to acquire 'the right and duty to enforce human rights throughout the United States without regard to states rights', thus indicating his belief that such a formula could be found. 71 Within the committee, Marjorie Whiteman argued against such a view. The federal-state clause would be useful, as it would enable the State Department 'to tell the Senate that the Covenant does not disturb States' rights'. It would, however, be anachronistic as federal jurisdiction would expand to include all subject areas of the treaty regardless of the federal-state clause. 72 Professor Quincy Wright shared this view and advised the State Department that only by naming the United States in the convention itself could expansion of federal jurisdiction be hindered.
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The non-self executing article raised a similar problem: the many long discussions and various drafts reveal that government officials believed that a human rights covenant might provide an opening for 'judicial activism' by courts regardless of the different 20 formulations of Article 2 that were proposed. Thus, when Department of State representatives argued publicly that the two clauses would guarantee that federal-state jurisdictions were left unaltered and would ensure that the covenant did not open a new platform for achieving domestic reforms through courts, they were probably well aware that that they might be skating on very thin ice. Turkey and Greece advocated other compromise proposals. And, finally, the Byelorussia, Czechoslovakia, Chile, China, Colombia, Cuba, Denmark, Dominican Republic, Egypt, France, India, Iraq, Mexico, Pakistan, Poland, Ukraine, Uruguay, the USSR and Yugoslavia spoke against. 75 The reasons for opposing the federal-state clause varied. Denmark, for example, was concerned that the 'strong West German Federal state' would make it difficult for the 'small state of Denmark' to ensure that the rights of the Danish minority in South Schleswig were protected. 76 Chile feared that the colonial powers, and particularly France, would take advantage of the clause in their colonial policies. 77 The USSR and its satellite states were probably exploiting the question to gain goodwill among the other states opposed to the clause, as well as to embarrass the United States. They were probably not intending to ratify the covenant in any case. In the end, the federal-state article failed to garner the necessary support.
Thus, from the late 1940s, the Department of State faced an increasingly difficult balancing act between the UN negotiations and the domestic public debate. Within the Commission, the USA worked for changes in the draft covenant. At home, the background for these changes could not be truthfully explained, as that would have revealed doubts over whether the present formulations were sufficient and thus give ammunition to domestic critics. This was especially crucial in the fall of 1949, when the Genocide Convention was pending in the Senate: the fundamental questions on federal-state relations also applied to this convention, although the subject matter involved was much more limited. By the spring of 1950, it was clear that the UN secretariat and several commissioners favored including social and economic rights as well as a right to individual petition in the human rights covenant. 78 The General Assembly followed up by requesting that the UNCHR include 'a clear expression of economic, social and cultural rights' in the draft covenant. 79 Making matters worse, the UNCHR decided to postpone the final vote on the federal-state clause. 80 Furthermore, the issue of a right to self-determination had become a recurring theme in the different UN bodies. During the same 1950 session, the General Assembly's Third Committee adopted a proposal calling for the Commission on Human Rights to 'study ways and means which would ensure the right of people to self-determination'. 81 In 1951, Eleanor
Roosevelt decided to withdraw from her position as chair after experiencing declining political effectiveness due to increasing resistance to US leadership among the Commission's members. be the 'law of the land', applicable to individuals and enforceable through the normal procedures of courts. 85 Three years later, Dulles had made a dramatic change of mind. In April 1952, he gave a speech that would become a point of reference in the swelling domestic debate. In this speech, Dulles was discussing the 1951 Japanese Peace Treaty but framed his argument within the larger question of bipartisanship in the conduct of foreign policy. He opened his speech by declaring that treaties were 'an extraordinary power, liable to abuse'. 86 Dulles' sweeping statements on the effect of treaties on the US political system, coupled with his claims that keeping human rights as a matter of domestic, rather than international, concern was to adhere faithfully to the constitutional intent, were a gift to the adversaries of the UN's human rights efforts.
Why this change of mind? Nobody has studied how Dulles' views on human rights developed from his advocacy for human rights during the 1940s to his 1953 announcement of a no-treaty policy. 87 The sources utilized for the present article do not reveal his motivations in any detailed fashion. There is some basis for speculation, however. Fundamentally, US resistance to treaties in the human rights field in the late 1940s
and early 1950s was all about politics. The Constitution did not limit the USA's ability to become party to a human rights treaty, as the government officers involved in preparing US human rights policy at the UN realized after some months of doubt. Thus, the structural mechanisms embodied in the US constitution were not the main reason for the country's hesitant human rights policy during the late 1940s and early 1950s. There were many factors -from domestic racial discrimination, to longstanding controversies over governmental responsibility for public welfare, particularly in relation to the federal government, to rising isolationist sentiments and anti-communist activism -that all in different ways contributed to the lack of political will in the United States to support a strong international human rights system. What this article has argued, however, is that the role of treaties in the US constitutional system helps explain why domestic political sensitivities became so acute when 25 faced with the prospect of US ratification of a human rights covenant. From the very first draft, the human rights covenant included rights that were relevant to domestic race relations.
Then, as the scope widened, the question of the state's responsibility for social welfare weighed in. Many other issues, including educational policy, criminal law and immigration, were also sensitive in domestic politics and were associated with racial prejudice as well as controversy over what was the proper balance of power between the federal government and the constituent states. Furthermore, the USA's legal culture made lawsuits based on a human rights covenant likely, and activist groups were already trying to use the human rights provisions in the UN Charter to achieve changes at home. Thus, the main argument of this article has been that structural mechanisms embodied in the US constitution sharpened domestic political divisions and thereby framed the USA's human rights policy from its inception. The need to include an examination of the role of treaties within the US domestic political and legal system in any analysis of US human rights policy becomes clear when a long-term and comparative perspective is adopted. Compared to other UN member states, the US government in the 1940s and early 1950s took very seriously possible immediate domestic effects of treaty ratification during the negotiations of the international bill of rights, scrutinizing the many drafts to identify their possible domestic effects. Given their different political systems and legal cultures, other states were not compelled to focus as systematically on possible gaps between the wording of the treaty and their own domestic laws and practices. They could negotiate and then ratify a treaty, and then at a later stage explore whether changes in domestic laws were necessary in order to comply with the treaty. Few, if any, had a system that resembled that of the United States. Thus, in effect, the USA was barred by its Constitution from making treaty ratification a symbolic act of allegiance to the human rights idea. The practice of adding a series of caveats to international treaties has been invented to lower the threshold for US ratification, and the USA has accordingly ratified several human rights treaties, starting with the Genocide Convention in 1986. The scope of federal legal authority has grown steadily over the last sixty years, and US courts tend to treat treaties as non-self-executing. 90 Still, with the fundamental role of treaties in the US constitutional system intact, it is seems highly unlikely that we will see swift or unconditional ratification of human rights treaties by the USA in the foreseeable future.
